EEO Complainant’s 

Rights and Responsibilities

MEMORANDUM FOR:  (Complainant’s Name)

FROM:  6ARW/CCD

               8208 Hangar Loop Drive, Ste 121


MacDill AFB, FL  33621

SUBJECT:  Aggrieved Person’s Rights and Responsibilities

1.  You have filed an initial inquiry under 29 Code of Federal Regulations (CFR) 1614, Equal Employment Opportunity Discrimination Complaints, Pre-Complaint Processing.  You have the following rights:


a.  IAW 29 CFR 1614.605, you have the right to be accompanied, represented and advised by a representative of your choice.  The EEO Counselor is neutral and does not represent you or management.  You are allowed reasonable official time to prepare your complaint.  If your representative is an agency employee, he/she is allowed a reasonable amount of official time to prepare the complaint and respond to Agency and Equal Employment Opportunity Commission (EEOC) requests for information.   


b.  IAW 29 CFR 1614.105(b) (2) and 1614.105 (f),  you have the right to choose to participate in an alternative dispute resolution (ADR) procedure or informal counseling during pre-complaint processing.  If you choose to participate in ADR, the processing period shall be 90 days versus 30 days for informal counseling.


c.  Where you agree to participate in an established ADR program, the written notice terminating the counseling period will be issued upon completion of the dispute resolution process or within 90 calendar days of the first contact with the EEO Counselor, whichever is earlier.


d.  At the conclusion of counseling or ADR, you will be issued a Notice of Final Interview.  If you wish to file a formal complaint, it must be filed within 15 calendar days of receipt of the final interview notice.

e.  IAW 29 CFR 1614.301 and 5 USC 7121 (d), if you wish to file a formal complaint or a grievance on a matter of alleged employment discrimination, you must elect to raise the matter under either Part 1614 or the negotiated grievance procedure with the local bargaining unit (Union), but not both.  An election to proceed under this part is indicated by filing a written complaint. 


f.  If you are filing a mixed case complaint or a mixed case appeal, you may not file with both EEOC under Part1614 and the Merit Systems Protection Board (MSPB).  You must elect one or the other forum IAW  29 CFR 1614.302.  Note:  A mixed case is one that is appealable to the MSPB and is alleged to have been the result of discrimination.  Examples of actions which are appealable to the MSPB are removals, suspensions of 14 days or more, reductions in grade and reductions in pay.


g.  If you are alleging age or equal pay discrimination, you have the right to file an administrative complaint under 29 CFR 1614.201 or to bypass the administrative process and file a civil action in a U.S. District Court.  In the latter case,  you must give the EEOC not less than 30 days notice of intent to file such an action (29 CFR 1614.201).  This notice must be filed, in writing, with the EEOC, Federal Sector Programs, 1801 L Street, NW, Washington, DC  20507, within 180 days of the occurrence of the alleged unlawful practice.


h.  IAW 29 CFR 1614.105(g), you have the right to remain anonymous at the informal stage of your complaint unless you give the counselor the authority to reveal your identity.  If you file a formal complaint in writing, your identity must be revealed.  


i.  IAW 29 CFR 1614.108 (f) and (g), you have the right to request a hearing before an EEOC Administrative Judge (except in a mixed case) after completion of the investigation or 180 days from the filing of a formal complaint, whichever comes first.  Your request should be made directly to the appropriate EEOC office, and you must notify the responding agency of your hearing request.  You will be provided a copy of the investigative file upon completion of the agency investigation.  When you receive the file you will have 30 days to request an EEOC hearing before an Administrative Judge, or you may receive an immediate decision from the agency.


j.  You have the right to go to U.S. District Court 180 calendar days after filing a formal complaint if no final action has been taken on the complaint, or 180 days after filing an appeal if no decision has been issued on the appeal.


k.  When  counseling is selected, you have the right to receive in writing, within 30 calendar days of the first counseling contact (unless you agree in writing to an extension), a notice terminating counseling and informing you of the following:  (1) the right to file a formal individual or class complaint within 15 calendar days of receipt of the notice, and (2) the appropriate official with whom to file a formal complaint.


l.  If a class complaint is filed IAW 29 CFR 1614.204, it must be filed in writing at the initial stage on behalf of a group of employees in one of the protected groups (i.e., race/color, religion, national origin, age, sex, or handicap), and have an agent who acts for the class during the processing of the class complaint.  


m.  Only claims raised at the counseling stage or claims that are like or related to them may be the subject of a formal complaint, or an amendment to a complaint after it has been filed.

n.  Your rejection of an agency’s offer of resolution made pursuant to CFR 1614.109(c) may limit the amount of attorney’s fees or costs you can recover.  


o.  IAW 29 CFR 1614.606, if you have filed two or more complaints, the agency must consolidate them after appropriate notice to you.  When a complaint has been consolidated with one or more earlier complaints, the agency shall complete its investigation within the earlier of 180 days after the filing of the last complaint or 360 days of the filing of the first complaint.

2.  In accordance with 29 CFR 1614.105 (b), Pre-Complaint Processing, you have the following responsibilities:


a.  You must advise the 6 ARW,  EEO/ADR Program Director (6ARW/CCD) and the EEOC of your current address and status of employment with duty location and telephone number and any intent to serve copies of appeal papers on the agency.


b.  You must designate your representative in writing with a telephone number and address where your representative can be contacted.  When an attorney has been designated as your representative, serving of documents and decisions on the complaint will be served on the attorney, and time frames for receipt of materials by the complainant will be computed from the time of receipt by the attorney.  The complainant must serve all official correspondence on the designated representative of the agency.  You shall at all times be responsible for proceeding with the complaint whether or not you have designated a representative.

3.  The following is a notice of evidence required to establish compensatory damages and is provided for your information:


a.  If you prevail in your complaint of discrimination, you may be entitled to compensatory damages for the harms, injuries, or losses caused by that discrimination.  The Civil Rights Act of 1991 authorized payment of compensatory damages in complaints against federal agencies for some types of complaints.  Compensatory damages are available in disparate treatment allegations, but not disparate impact complaints.  They are not available in disability discrimination cases where the employer demonstrates good faith efforts at reasonable accommodation; in cases where the sole basis is age; in cases where discrimination is shown, but the employer demonstrates it would have taken the same action in the absence of the impermissible motivating factor; or in cases where the conduct or complaints occurred prior to 21 Nov 91.


b.  Consistent with the guidance of the U.S. Equal Employment Opportunity Commission in Broughton v. Department of the Navy, EEOC appeal No. 0195199 (April 25, 1995), you are advised as follows concerning the evidence required to show entitlement to compensatory damages.  Compensatory damages may include payment for past pecuniary losses, future pecuniary losses and nonpecuniary losses.


c.  Past pecuniary losses are quantifiable monetary or out-of-pocket expenses, such as medical bills, moving expenses, or job search expenses, which you have incurred as a result of the discriminatory conduct.  In order to prove past pecuniary losses, you must  (1) establish the amount of the losses through objective evidence such as bills, receipts, or canceled checks, and  (2) demonstrate that the need for the expenses was caused by, or directly related to, the acts of discrimination.


d.  Future pecuniary losses are out-of-pocket expenses, such as medical care or counseling, which will be incurred in the future due to the discriminatory conduct.  Evidence of such losses must establish three elements:  (1) the likelihood of future expenses,  (2) the expected amount of future expenses, and  (3) the causal relationship between the discriminatory conduct and the future expenses.  Usually, expert testimony and/or medical documentation are required to show future pecuniary losses.


e.  Nonpecuniary losses are non-monetary harms or injuries such as emotional pain or suffering, inconvenience, mental anguish, loss of enjoyment of life, injury to professional or credit standing, injury to character or reputation, or loss of health.  In order to establish nonpecuniary losses, you must provide objective evidence of the nature, duration, severity, cause, and prognosis of the claimed injury.  You must also establish a causal relationship between the discriminatory conduct and the claimed nonpecuniary losses.


f.  Objective evidence of harms or losses may include documents which show your actual expenses, if any, related to medical treatment, counseling, and so forth, pertaining to the injuries caused by the discrimination.  You should submit your own statement(s) concerning any past pecuniary losses, future pecuniary losses, or nonpecuniary losses that you believe were incurred as a result of the discriminatory conduct.  You may also submit statements from family members, friends, health care providers, and other counselors (including clergy), addressing, for example, the outward manifestations or physical consequences of any losses, harms or injuries which you claim were caused by the discriminatory conduct.  You are once again reminded that you must establish a connection between the discriminatory conduct and any claimed injury.


g.  Finally, you are advised that any claim of injury or harm may permit the agency to seek personal and sensitive information about you or those close to you.  Such a detailed examination may be required to determine whether the claimed injury or harm actually exists, and whether your claim is linked solely, partially, or not at all to the discriminatory conduct.

4.  If you have any questions, please contact the 6 ARW EEO/ADR Program Director (Chief, EEO Counselor),  Ms Barbara Beougher, or the 6 ARW EEO Counselor, Mr. Ray Brady at 828-9205

____________________________                                                            

EEO Counselor

_____________________________                       

           Date                                                              

I acknowledge receipt of  my rights and responsibilities regarding my EEO complaint.  I also have been advised of the evidentiary requirements for claims of compensatory damages, and I have received a copy of this notice.

________________________________________

_________________________

Complainant’s Signature





Date

SELECTION OF EEO COMPLAINT PROCESS

1.  I have been advised that I can choose to have my EEO complaint processed either by the traditional EEO counseling procedures or through alternative dispute resolution (ADR).  The differences between the two processes have been explained to me.  I understand that should I choose the traditional counseling procedures now, I may decide to utilize ADR at any time during the processing of my EEO complaint.

2.  I elect to have my EEO complaint processed by the following method at this time (choose one):

      ____
a.  Traditional EEO counseling procedures

      ____
b.  Alternative Dispute Resolution

________________________________________

____________________________

Complainant’s Signature




Date

